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have been purposely confined to the results of actual adjudica- 
tions. They contain but an outline of telegraph law, which 
future decisions will doubtless amplify and complete. 

T. W. D. 



RECENT AMERICAN DECISIONS. 

Supreme Judicial Court of New Hampshire. 

OPINION THAT THE SOLDIERS' VOTING BILL HAS BECOME A VALID 
AND BINDING STATUTE OF THE STATE. 

When the governor returns a bill to the legislature, and his messenger notifies 
them that it is a message from the governor, the provision of the constitution in 
reference to bills becoming law unless returned within a certain number of days, 
is complied with, and the legislature cannot prevent its effect by refusing to 
receive the message. 

The constitution gives a certain number of days, of twenty-four hours each, 
and the governor's veto would still be in time if delivered to the speaker on the 
last day, though after the adjournment of the house. 

The adjournment contemplated by the constitution in such provision is a final 
adjournment for the session. Therefore, an intermediate recess or adjournment 
for a few days, while the bill is in the governor's hands, does not affect the time 
within which he should return it. And should the proper house not be in ses- 
sion on the last day, the governor may return the bill to the speaker, clerk, or 
other proper officer. 

The presentation of the bill on a certain day at the governor's usual place of 
receiving bills, is a presentation to the governor on that day, within the mean- 
ing of the constitution, though he may not receive personal notice of the pre- 
sentation until after the expiration of that day. But the governor may, by spe- 
cial appointment and notice to the legislature, make some other place the proper 
one for such presentation. 

By the Statutes of New Hampshire, of 1842, the day an act is done is to be 
excluded in computing time from an act, though previously the law was other- 
wise. How far the computation of time under the section of the constitution 
giving the governor five days to return a bill, can be affected by the statute 
passed subsequently : Quere. 

To the Honorable Senate and House of Representatives : 

By the resolution of the two houses of the legislature, passed 
on the thirty-first day of August, 1864, and communicated to us 
by the President of the Senate and Speaker of the House, on 
the 14th day of September instant, in connection with extracts 
from the journals and other evidence upon the subject, the opin- 
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ion of the court is requested upon the question whether or not 
the Soldiers' Voting Bill, passed by the legislature during the 
special session, in August last, has become a law without the ap- 
proval of the governor. 

The bill referred to, as we understand it, is the bill entitled 
« An act to enable the qualified voters of this state, engaged in 
the military service of the country, to vote for electors of Presi- 
dent and Vice-President of the United States, and for representa- 
tives in Congress." 

So far as the journals of the two houses are concerned, it has 
been decided in the opinion of the judges, 35 N. H. Rep. 579, 
that they are to be treated as authentic records of the proceed- 
ings of the two houses, and are to be taken by us as conclusive 
proof of the facts there recorded as having taken place. But 
of course no opinion upon questions of fact, of either house or 
of any committee or member thereof, expressed in any vote or 
resolution, and recorded in said journals, can be competent as 
evidence upon any subject. 

In connection with said journals there is presented also much 
other evidence upon various points. But our impression is, that 
it was not contemplated by article 74 of our constitution, which 
authorizes each branch of the legislature, as well as the governor 
and council, to require the opinion of the justices of the Supreme 
Court upon important questions of law, and upon solemn occa- 
sions, that the judges should be called upon to settle questions 
of fact in any form. We shall not, therefore, undertake to de- 
cide any matter of fact, or weigh the evidence with any view of 
settling disputed questions, the decision of which depends upon 
evidence alone. 

But the president of the Senate and speaker of the House, in 
presenting the case to us, seem to assume that certain facts are 
established and proved, and they are assumed by them as the 
facts in the case. Now we propose, without giving any opinion 
in relation to the existence or non-existence of such facts, to 
take substantially what we understand to be assumed as the facts 
by your presiding officers — such at least as we deem most mate- 
rial — and upon those, as upon a " case stated," to give our opin- 
ion upon such questions of law as seem to be material. 

We understand the most material of the facts, thus assumed 
to be established, to be the following : — " That said bill origi- 
nated in the House of Representatives, passed both branches of 
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the legislature, was duly engrossed, signed by the presiding 
officers of both branches, and about noon on Wednesday, August 
17th, 1864, was carried by the assistant clerk of the Senate to the 
executive chamber, in the state house, in accordance with the 
customary mode of presenting bills to the governor, and was laid 
upon the table of the governor, who was then absent from the 
room, but who had been there during the morning, and was ex- 
pected to return that afternoon, but did not; that' when said bill 
was thus laid upon the governor's table, some members of the 
Executive Council were present, and also Mr. Barrett, the state 
auditor, who was the son-in-law of the governor, and who had a 
table there in the executive chamber for the transaction of his 
business, near that of the governor ; that the assistant clerk of 
the Senate, when he entered the executive chamber with said bill, 
announced that he had a bill for the governor ; that the governor 
saw said bill on Thursday, August 18th, when he came into the 
executive chamber, and found it upon his table there ; thai both 
houses adjourned from Saturday, the 20th, to Tuesday, the 23d 
of August, and were not in session on Monday, August 22d ; 
that on Wednesday, August 24th, in the afternoon, the governor 
sent a message to the House of Representatives by Mr. Sinclair, 
a member of said house, who gave notice to the speaker, in the 
house, when in session, that he had a message from the governor 
to present ; that the speaker declined to receive it from him ; 
that said message was not received by any action of the speaker 
or of the house, and was not read in their hearing, but that, near 
the close of the session that afternoon, while the yeas and nays 
were being taken on a motion to adjourn, which was decided in 
the affirmative, the secretary of state laid said message on the 
speaker's table, stating it to be a message from his excellency, 
the governor ; that this message was not opened or read in the 
house, but was afterwards, on a subsequent day, referred to a 
select committee ; and that in this message of the governor he 
stated his objections to the bill in question, and returned said bill 
therewith to the house." 

Upon this statement of facts thus presented to us, four ques- 
tions of law may arise : — 

1. Whether what occurred on the afternoon of August 24th 
is to be regarded as a return of the bill to the house by the 
governor, with his objections, within the meaning of the consti- 
tution ? 
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2. Is Monday, August 22d, to be counted as one of the five 
days specified in the constitution ? 

8. When was said bill presented to the governor ? 

4. How shall the five days specified be computed ? 

The provision of the constitution bearing upon these questions 
is as follows : 

Article 44. " Every bill which shall have passed both houses 
of the General Court, shall, before it becomes a law, be presented 
to the governor. If he approve, he shall sign it ; but if not, he 
shall return it, with his objections, to that house in which it shall 
have originated. * * * * If any bill shall not be returned by 
the governor within five days (Sundays excepted) after it shall 
have been presented to him, the same shall be a law in like man- 
ner as if he had signed it, unless the legislature, by their adjourn- 
ment, prevent its return, in which case it shall not be a law." 

I. Upon the first question raised, there can be no doubt. The 
act of the secretary of state, in laying said message upon the 
speaker's table, and announcing it as a message from the governor, 
before the house finally adjourned, was a sufficient return of the 
bill. We are also of opinion that the governor might send this 
message by any officer or member of the house, or other proper 
person, and if properly announced, as in this case it was, we see 
no reason why that would not be sufficient. If the governor 
returns the bill to the house in which it originated, and the house 
is properly notified that it is a message from the governor, neither 
the house nor the speaker can prevent its effect by refusing to 
receive it. The duty of the governor is performed when he 
returns the bill, with his objections, to the house in which the 
bill originated, and gives them proper notice, whether it is received 
or not. 

Nor are we by any means prepared to say that the legislative 
day was ended, necessarily, by the adjournment of the house, 
even though it might have been at the usual hour in the after- 
noon ; or that the return of the bill at any convenient time 
during the day to the speaker, although after the house had 
adjourned for the day, would not have been sufficient. 

The provision of the constitution in relation to this subject 
should receive a reasonable construction, and it can hardly be 
supposed that the time limited for the return of the bill has 
expired because that branch of the legislature in which the bill 
originated has adjourned for the day, if the five days limited by 
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the constitution have not expired. The word "day," in its com- 
mon acceptation, means a civil day, of twenty-four hours, begin- 
ning and ending at midnight : Shaw vs. Dodge, 5 N. H. Rep. 
465; Qolby vs. Knapp, 13 N. H. Rep. 175. The governor's 
veto message was therefore properly returned to the House of 
Representatives, on Wednesday, August 24th. Was that in sea- 
son to prevent the bill from becoming a law ? This will depend 
upon the other questions to be considered. 

II. Is Monday, August 22d, when neither house was in ses 
sion, to be counted as one of the five days specified ? Upon this 
point there can be no doubt. The adjournment referred to in 
this provision of the constitution is not, we think, the ordinary 
recess or adjournment from time to time during the continuance 
of the session, but the final adjournment at the close of the ses- 
sion. In fact, this is the only adjournment, we think, which 
could prevent a return of the bill within the time limited. If 
we are right in the views expressed upon the first point, viz., 
that it might be sufficient for the governor to return the bill, &c, 
to the speaker after the adjournment of the house for that day, 
if within the five days, then it follows, of course, that the house 
could not prevent the return of a bill by adjourning over any one 
of the five days, even though it should be the last one of the five, 
because the bill might in that case be returned within the time 
limited to the speaker, or to the clerk, or some other proper 
officer. But when a final adjournment of the legislature for the 
session occurs before the expiration of the five days, then the 
bill cannot be returned, nor could the two houses act upon it if 
it could be then returned. In the case before us it is clear, we 
think, that the return was not prevented by the adjournment in 
question any more than it might have been by the adjournment 
from day to day. The time for consideration, on the part of the 
governor, which was the great object of this provision, was not 
interfered with, but was all the more at his command and free 
from interruption and care on that account. 

The constitution provides, in articles 19 and 36, against any 
adjournment of the House or Senate during the session for more 
than two days at any one time. It could not have been expected 
that any such adjournment would or could operate to defeat the 
return of any bill within the time there specified, that the governor 
might wish to veto. Although, in the case before us, both houses 
adjourned for the same time, yet it often happens, and may at 
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any time happen, that one house will adjourn for a day or two, 
while the other is in session. Now a bill must be returned to 
the house in which it originated, and if it should be held that it 
must be returned to that house while in session, then an adjourn- 
ment of that house over one day would prevent the return of the 
bill during that day as much as an adjournmont of both houses ; 
and if it had been intended to provide against such an adjourn- 
ment for a day, or two days at the longest, the constitutional 
provision should have been that the bill should be returned in 
five days to the house in which it originated, unless that house 
shall prevent it by an adjournment. But no such provision was 
made. The only adjournment that was to prevent the return of 
the bill, was an adjournment of the legislature ; that is, of " both 
houses of the General Court," and not of either house alone. The 
language used would seem to be sufficiently indicative of the 
intention of the framers of the constitution in this matter. Their 
opinion was, most evidently, that an adjournment of either house 
for a time not exceeding two days, whether the other house ad- 
journed for the same time or not, was not to prevent such return 
of any bill, but that it was only the final adjournment of the 
legislature, of both houses, for the session that could have had 
that effect. We concur with them in that opinion. 

Monday, August 22d, is therefore to be reckoned as one of 
the five days specified. 

III. When was this bill presented to the governor ? If there 
can be no presentation of a bill to him until it is put into his own 
hand, then it was not presented until Thursday, August 18th. 
But it would be absurd to hold that the officers of the Senate and 
House of Representatives are obliged, in order to perform their 
duty, to follow the governor wherever he may chance to go, whe- 
ther in the state or out of it, upon his private business as well as 
public, and present bills to him in person, wherever he may hap- 
pen to be. Some states provide a dwelling-house, which is located 
at the capital and owned by the state, in which the governor, for 
the time being, is required by law to reside. But in our state 
we have no executive mansion of that kind. The governor here 
is not required to reside, or even to board in Concord. He might 
have neither residence, boarding-place, house, office, or stopping- 
place at the capital, except at the state house ; or he may reside 
in Concord and spend all his time there. He may have a store, 
office, or other place of business. He may be engaged in differ- 
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ent kinds of business at several different places in Concord, or 
out of Concord, and have as many different offices for the trans- 
action of such business. Now it is perfectly apparent that, 
under these circumstances, in order that the business of legisla- 
tion may be conducted with sufficient order and the necessary 
dispatch, there should be some place where it can be understood 
that communications can be made to the governor, and where it 
shall be his duty to attend, either in person or by some private 
secretary, or agent, authorized to receive bills, papers, and com- 
munications for him in his absence, at least during the sessions 
of the legislature ; and we know of no more appropriate place, 
during the sessions, for the presentation of bills and making 
other communications to the governor, than in the executive 
chamber, where it may be understood that such presentations 
may be made at reasonable hours, and where they will be received 
and attended to, and where it may be expected that the governor 
will attend, in person or otherwise, at such proper times, as to 
see that the public interests do not suffer, and that all the duties 
imposed upon him by his high office may be seasonably per- 
formed. 

Still this is not necessarily the place where the governor 
receives communications from the two houses ; that must depend 
upon the usage. If it had been customary, both for the two 
houses to make these communications there, and for the governor 
to receive them there ; if they both understood that this was the 
proper place where such communications were to be made and 
received, then the assent of both would be implied, and if such 
was the usage, and it was continued down to the time of the pre- 
sentation of the bill in question, then it would be the duty of the 
governor to attend at such chamber and receive such communica- 
tions, or to have some one there for that purpose, and the depo- 
siting of a bill there in the usual place by an officer of one of 
the houses, and calling the attention of the governor, secretary, 
or other person in charge of the room, to the fact, would, we 
think, be a good presentation, although in consequence of the 
temporary absence of the governor for a few hours, or his atten- 
tion being directed to other things, he may not have seen or 
known of such presentation on the day it was made. 

This usage, though of long continuance, might probably be 
changed by the governor, and he might make, by special appoint- 
ment, and a notice thereof to both houses, a private apartment 
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in his own house, or at a hotel, or some other room in the state 
house, or in any other building, if within proper distance, and in 
other respects reasonably convenient, the place for receiving such 
communications, and then such apartment would be the proper 
place for mating such presentations, and would so continue until 
otherwise ordered. But when he has thus changed the place and 
established a new one for this purpose, and such communications 
are habitually made there, his temporary absence for an hour, or 
for an afternoon, ought not to affect the presentation, and we 
think that in law it could not. 

Cases might arise where, by reason of sickness, the governor 
was obliged to be absent from the ordinary place of presentation 
altogether, or was unable from other causes to attend during the 
whole or a part of a session. What should be done in such cases, 
or what would constitute such a vacancy as would authorize the 
president of the Senate to assume the governor's chair, we need 
not now inquire, as none of these, questions are raised by the 
case before us. 

But in case where by a settled usage, understood and assented 
to by all parties, the Chamber of the Governor and Council was 
the place for making such communications, and so continued 
down to the time of the presentation in question, and the governor 
continued to attend there for that purpose, on the same day, and 
the day following, we think a presentation there would be suffi- 
cient, although by reason of his temporary absence, or other 
cause, it failed to come into his hands, or to his knowledge even, 
until the day after such presentation. 

Upon the facts thus presented to us in this case, we think the 
bill in question was presented to the governor, within the mean- 
ing of the constitution, on Wednesday, August 17. 

IV. Upon this view of the case it might become unnecessary 
to consider the remaining question, as to the computation of 
time ; because if the bill was presented to the governor on Wed- 
nesday, August 17th, then the five days (besides Sunday) within 
which the bill must be returned, would expire with Tuesday, the 
23d, by any mode of computation known to us. The bill was 
returned to the House on Wednesday, the 24th, with the veto 
message, and was, in any event, one day too late. We will, 
however, briefly allude to this fourth question. Is the day on 
which the bill was presented to the governor to be included or 
excluded in computing the five days ? Under the provisions of 
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our present statute, there is no doubt that the day- of presenta- 
tion should be excluded : Revised Statutes, ch. 1, sec. 25. But 
this provision was introduced into our statutes at the revision in 
1842, and prior to that there was no similar provision. But be- 
fore this statute a very different rule of computation had pre- 
vailed in this state, and in other states and countries, which was 
probably the true rule when the constitution was adopted. It 
was early settled to be the law of this state, that in the compu- 
tation of time from a date, or from the day of a date, the day of 
the date is to be excluded. But that where a computation is to 
be made from an act done, or from the time of an act, the day in 
which the act is done is to be included : Scoville vs. Simes, 3 N. 
H. 16 ; Priest vs. TarUton, 3.N. H. 93; Rand vs. Band, 4 N. 
H. 267 ; Blake vs. Crowninshield, 9 N. H. 204. In the case 
before us the time is to be computed from an act done, or the 
time of an act. The act is the presentation of the bill, and from 
that act the time is to be computed. Before the Revised Sta- 
tutes, the day on which the act was done, must have been included 
in computing the five days within which the bill must be 
returned. 

Now, according to that computation, the bill was not returned 
in season, even though it had not been presented to the governor 
until Thursday, August 18th, because, including the day of pre- 
sentation, we should have Thursday, Friday, Saturday, Monday, 
Tuesday, within which the bill must have been returned, but was 
not. If we were to adopt that computation, the bill would have 
become a law before it was returned, whether we hold the pre- 
sentation to have been on Wednesday or Thursday. 

There is no doubt that this construction would have been given 
to this provision of the constitution, prior to the Revised Sta- 
tutes, and would now be given to it, but for the section alluded 
to, which was added at the revision and which, beyond question, 
changed the rule of computation in cases like the present. This 
statute provision may properly operate, and must operate in the 
construction of other statutes ; but the question arises, how far 
can it affect the constitution ? The constitution was before this 
statute, and was and is above it, and paramount to it in authority, 
and cannot certainly be changed in its letter or form by the pro- 
visions of any statute. How far its construction can or should 
be affected by any change in the statute ; whether by the enact- 
ing of any statute, the constitution can be made to mean what it 
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did not mean before, in a case like this, is a question which we 
need not now determine, as it is not necessary in order to decide 
the case before us. 

We, therefore, without undertaking to pass upon, or to give 
any opinion concerning any question of fact raised by the evi- 
dence, but endeavoring to ascertain and decide such questions of 
law as we suppose to be material, and which were suggested by 
the communication made to us, certify our opinion to the honor- 
able Senate and House of Representatives, that upon the facts 
assumed to have been established in the communication made to 
us, and thus presented to us by your direction and in your behalf, 
the bill entitled "An Act to enable the qualified voters of this 
state engaged in the military service of the country, to vote for 
electors of President and Vice-President of the United States, 
and for Representatives in Congress," having passed both Houses 
of the General Court, and been presented to the governor, and 
not having been returned by the governor, with his objections, 
to the House in which it originated, within five days (Sundays 
excepted) after it was presented to him, and such return of said 
bill, within said five days, not having been prevented by the 
legislature by their adjournment, has become a law in like man- 
ner as if the governor had signed it, and that the same is now a 
valid and binding statute of this state. 
September 23d, 1864. 

J. E. Sargent, 
Henry A. Bellows, 
Geo. W. Nesmith. 

The undersigned, justices of the Supreme Judicial Court, wish 
to have it understood that they do not regard it as any part of 
their official duty in a case like this, to find from evidence sub- 
mitted to them, the facts which are to be the foundation of their 
opinion. But, upon the facts assumed in the foregoing opinion, 
they agree in the conclusion that the act in question has become 
a valid law. 

Ira Perley, 
William H. Bartlett. 

My opinion is that said bill has become and is a law. 

Charles Doe. 
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I. Some interesting questions have 
arisen as to the power of courts gene- 
rally to inquire into the acts of other 
branches of the government, and espe- 
cially into the facts of the passage of 
laws by the requisite majority of the 
legislature. These will be found dis- 
cussed in the note to The People ex rel. 
Keyes vs. The Auditor, &c, 3 Am. Law 
Reg. N. S. 332. The court in the prin- 
cipal case have shown some anxiety to 
be properly understood in regard to un- 
dertaking to examine into any ques- 
tions of fact preliminary to the case 
upon which they were to decide. There 
is no doubt, however, that the courts 
have been in the habit of treating the 
journals of the legislature as proper to 
be consulted by them, and as being 
conclusive evidence upon all questions 
of legislative action therein recorded: 
See the opinion of the same court, 35 
N. H. 579 ; the note to People vs. The 
Auditor, above cited ; and also the syl- 
labus of People vs. Secretary of State, 
3 Am. Law Reg. N. S. 314. 

II. A very important topic, that is 
somewhat discussed in the foregoing 
case, is the mode of computing time. 
The question usually occurs where, in 
the computation of time from the date 
of an instrument, or the day of the date, 
or from an act done, or the day it was 
done, it becomes necessary to determine 
whether the day of the date or the day the 
act was done, is to be excluded or in- 
cluded. 

It was held, at an early day, that 
there was a distinction between those 
cases in which reference was had to the 
date, and where it was to the day of the 
date, so that while in the former the 
day was included in computing time, in 
the latter it was excluded. Lord Coke, 
however, in his commentary on Little- 
ton (46 b), takes the ground that the 
expressions are synonymous, and that 
in both cases the day is to be excluded ; 



a position which Lord Mansfield, in a 
later case, says recent decisions have 
denied to be correct, and so far from 
there being any uniform, rule on the 
subject, each case must stand on its 
own particular merits, and a rigid ad- 
herence to any rule would necessarily 
work injustice. This is the conclusion 
he comes to after a most careful exami- 
nation of all the authorities, with a 
view to elicit some general rule ; and 
if unsatisfactory as far as certainty is 
concerned, is probably the most likely 
to effectuate the intention of parties : 
Pugh vs. Duke of Leeds, 2 Cowper 714. 
Where the computation is to be made 
from an act done, it was said in Glas- 
sington vs. Rawlins, 3 East 407, that 
the practice was consistent and uni- 
form to include the day on which the 
act was done, and The King vs. Adderly, 

2 Douglass 463, and Castle vs. Burditt, 

3 Term 623, were cited as sustaining 
the position. 

But in Lester vs. Garland, 15 Vesey 
248, not only was the question consid- 
ered uusettled as far as regards autho- 
rity, but it was moreover said that the 
practice of including the day an act 
was done in computing time therefrom, 
was contrary to reason; that there wa3 
no tangible distinction between the 
cases in which the computation was 
from the date, where the day of the date 
was generally excluded, and from an 
act done, where it was contended the 
day should be included ; that it was 
preferable to exclude the day in every 
case, and was more in accordance with 
the maxim of law that fractions of a 
day are disregarded ; and the act and 
day being coextensive, the act cannot 
properly be said to be done until the 
whole day is passed. 

It was, however, admitted lhat due 
weight ought to be given to the subject- 
matter, and the particular circumstances 
should decide in all instances. An ad- 



SOLDIERS' VOTING BILL OF NEW HAMPSHIRE. 



223 



mission, the propriety of which met the 
entire approbation of Chief Justice 
Denman in Wilkinson vs. Gaston, 9 Ad. 
& E. N. S. 141. 

In The King vs. Justices of Cumber- 
land, 4 Nev. & Man. 378, where the 
case turned upon the question, as to 
the sufficiency of a notice, required by 
Act of Parliament, on account of the 
number of days ; it was held to be the 
practice under statutes, and in accord- 
ance with court rules, to exclude in the 
computation of time the day a notice is 
given, but to include the day on which 
the thing is to be done for which notice 
is required. 

Upon a review of the English cases, 
it may possibly be said, to be the pre- 
sent tendency of the courts to exclude 
the day, both where the computation is 
to be made from the date or day of date, 
and from an act done. 

On this side of the Atlantic the ques- 
tion appears to be involved in equal 
uncertainty, and although in the prin- 
cipal case it is said to have been settled 
law in New Hampshire, before the Sta- 
tute of 1842, that the day an act is 
done is to be included in computing 
time therefrom, yet in other states there 
are many cases in which a contrary 
doctrine is asserted. 

Thus in Bigelow vs. Wilson, reported 
in 1 Pick. 485, Chief Justice Wilde, 
adverting to the practice of including the 
day an act is done, says "it is against 
reason, and opposed to the principle 
that fractions of a day are disregarded 
in law ; besides, in some cases it would 
induce an absurdity ; for suppose one 
day allowed a debtor to redeem after 
an act done, and the act done on the 
last moment of the day, the right of 
redemption would be defeated by con- 
struction." Moreover, the exclusion 
of the day is in accordance with the 
custom in the case of bills of exchange, 
where the day of acceptance is always 
excluded in computing time. The pro- 



priety of excluding the day an act is 
done, in conformity to the law mer- 
chant, was also alluded to in Lester vs. 
Garland, cited above. 

Judge Washington, in Pierpont vs. 
Graham, says: " I understand the rule 
to be, where reference is made to the 
date of an instrument, that if a present 
interest passes, the day is included in 
computing time ; but if it is used merely 
to fix a terminus a quo, it is in all cases 
excluded, and with regard to the day an 
act is done, the weight of authorities 
is in favor of inclusion:" 4 Wash. C. 
C. 232. 

This is the rule laid down in Arnold 
vs. United States, 9 Cranch 104, and in 
Kentucky, in Chiles vs. Smith's Heirs, 
13 B. Mon. 461. The Court says in this 
case, if the computation had been from 
the day the act was done, a different 
rule would have prevailed. 

In Pennsylvania, it was held in Lisle 
vs. Williams, 15 S. & K. 135, that the 
day a bond was dated was included in 
computing time, but the case was some- 
what shaken by the comment of Ch. J. 
Gibson in Taylor vs. Jacoby, 2 Barr 497. 
The rule of including the day was 
adopted in New Hampshire in cases 
cited in the principal case, and in In- 
diana in Jacobs vs. Graham, 1 Black- 
ford 392. On the other hand the doc- 
trine of Bigelow vs. Wilson is followed 
in Connecticut : Weeks vs. Hull, 19 
Conn. 376, and Sands vs. Lyon, 16 Id. 
18 ; Maine: Windsor vs. China, 4 Green- 
leaf 298 ; New York : Cornell vs. Moul- 
ton, 3 Denio 12. In Wilcox vs. Wood, 
9 Wend. 346, Savage, C. J., says: 
"Where reference is had to the day of 
date for computing time, I know of no 
decision in this state settling the point." 
And he permitted evidence to be given 
of a custom in Albany, that where, in 
leases, the words from the date were 
used, it was intended from 12 o'clock 
noon of the day of date. 

Where the question has arisen under 
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rules of court or statutes giving a cer- 
tain number of days, there has been 
rather more uniformity of decision 
among the states, with regard to the 
day from which computation should be 
made. 

Thus, in Ex parte Dean, 2 Cowen 605, 
it was held that under statutes the uni- 
versal rule was to exclude the day an 
act was done : See, also, Col. Turnpike 
Co. vs. Haywood, 10 Wend. 422 ; Phe- 
lan vs. Douglas, 11 How. Pr. Rep. 193. 
This is the case in Kentucky : Sanders 
vs. Norton, 4 Mon. 464 ; Maine : Flint 
vs. Sawyer, 30 Maine 226; Massachu- 
setts : Presbury vs. Williams, 15 Mass. 
193 ; Illinois : Ewing vs. Bailey, 4 
Scam. 420 ; and New Hampshire : Rand 
vs. Rand, 4 New Hamp. 267. This was 
early established as the law of Penn- 
sylvania : Sims vs. Hampton, 1 S. & R. 
411; Browne vs. Browne, 3 Id. 496; 
Green's Appeal, 6 W. & S. 327 ; Gos- 
wiler's Estate, 3 Pa. Rep. 200; and may 
still be considered as the rule, though 
in Thomas vs. Afflick, 4 Harris 14, the 
Supreme Court said that Goswiler's 
Estate "was not well considered," and 
included the first day, as they did also 
in Barber vs. Chandler, 5 H. 48, though 
in the latter case they quote Goswiler's 
Estate as still authority. So also in 
Com. vs. Maxwell, 3 Casey 455, the 
court obiter quote Thomas vs. Afflick as 
ruling that the first day is to be in- 
cluded. In Marys vs. Anderson, 2 
Grant 446, however, and especially in 
Cromelien vs. Brink, 5 Casey 522, 
where the question is more thoroughly 
examined than in any of the other 
cases, the court may be considered to 
have overruled Thomas vs. Afflick; 
and the last case on the subject, Marks's 
Ex'rs. vs. Russell, 4 Wright 372, ap- 
pears to settle the rule on the basis of 
the older decisions. In Indiana, how- 
ever, the day the act was done is in- 
cluded in the computation : Evans vi. 
Darlington, 5 Blackf. 267. 



The foregoing examination, though 
it has failed to discover any uniform 
rule in the number of cases referred to, 
may fairly be said to have established 
the following as a result. 

1 . That from the date and from the 
day of the date mean the same, and are 
to be construed accordingly as they 
may best effectuate the presumed inten- 
tion of the parties who employed them, 
but in the absence of particular circum- 
stances they are to be taken to exclude 
the day of date ; and the circumstances 
which most frequently induce courts to 
construe them otherwise, are when an 
estoppel may be avoided or a forfeiture 
saved. 

2. With regard to the day an act' is 
done, that it is most agreeable to reason 
to exclude it, and tends to produce uni- 
formity in the law (as being in accord- 
ance with the law merchant), which, 
in the absence of paramount considera- 
tions to the contrary, should govern. 

3. That under statutes and rules of 
court, the current of authorities runs 
strongly in favor of excluding the day 
on which an act is done, an event hap- 
pens, or of a date referred to, in the 
computation of time therefrom. 

III. The court in the principal case 
notice a very important point in con- 
stitutional law, though they do not 
find it necessary to make any decision 
upon it, as to how far the construction 
of the constitution which would have 
been held at the time of the making of 
that instrument, may be affected by a 
subsequent statute. This is a point 
which has not been much discussed in 
the courts, and upon which, therefore, 
we do not desire to venture any sug- 
gestions. A strong argument for one 
side of the question will be found in 
the opinion of the Supreme Court of 
Pennsylvania in the case of Common- 
wealth vs. Maxwell, 3 Casey 459. 

J. T. M. 



